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II. STATEMENT OF THE CASE
A.

Nature oftlte Case
This is an appeal from the revocation of probation and the denial of a Rule 35 motion for

reduction of sentence.
B.

Procedural History and Statement of Facts
On December 31, 2009, Mr. Laney was charged by Information in Ada Co. No. CR-FE-

2009-21416 with possession of methamphetamine and/or amphetamine with the intent to deliver.
R 264-265. On January 19, 2010, he was charged by Information in Ada Co. No. CR-FE-200919216 with: 1) possession of methamphetamine; 2) being a felon in possession of a firearm; 3)
possession of oxycodone; 4) possession of drug paraphernalia; and 5) misdemeanor possession of
marijuana. R 36-39. These two cases were consolidated for further proceedings. See R 51, 55.
On April 15, 2010, Mr. Laney pleaded guilty to an amended count of possession of
methamphetamine and/or amphetamine in CR-FE-2009-21426 and Counts I (possession of
methamphetamine) and II (felon in possession of a firearm) in CR-FE-2009-19216. R 59-60.
The state agreed to "stand silent on PSI and to recommend concurrent sentencing." R 63.
On June 10, 2010, Mr. Laney admitted to a probation violation in CR-FE-2005-1786 (a
different possession of a controlled substance case) and the court revoked probation. R 71. The
court then sentenced Mr. Laney to concurrent sentences of five years with two years fixed on
both counts in CR-FE-2009-19216. It sentenced Mr. Laney to seven years with four years fixed
in CR-FE-2009-21416. The court ordered that all the sentences be served concurrent with one
another and the sentence imposed in CR-FE-2005-1786. Further, the court retained jurisdiction.
R 73,309.

On December 3, 2010, the court placed Mr. Laney on seven years of probation in CR-FE2009-21416 and on five years of probation in CR-FE-2009-19216. R 83-84, 319.
Probation violations were filed in both cases on April 16, 2012. R 107, 341. Mr. Laney
admitted to probation violations in both cases. R 158, 390. The court then revoked probation in
both cases and sent Mr. Laney on a second rider. R 161,392.
On July 19, 2013, the court placed Mr. Laney on probation for a second time. R 168,
400.
On December 3, 2013, a second Motion for Probation Violation was filed in each case. R
187,416. The motions alleged that Mr. Laney had violated his probation because he had
committed the crime of indecent exposure "by exposing his genitals to several female staff
members at Easter Seals Good Will, as well as to a number of other clients, up to 18 in one
group.". R 189-191, 417-419. The state filed a copy of the police report as an attachment to its
motion. R 193-195, 422-425. Mr. Laney was charged with misdemeanor indecent exposure but
pleaded guilty to an amended charge of disturbing the peace. The Motion for Probation
Violation was also amended to reflect the disturbing the peace charge. R 434. Mr. Laney
admitted the amended probation violation allegation. Id. He did not, however, admit the
allegations that he committed indecent exposure. T pg. 6, ln. 17 - pg. 7, ln. 6. The court did not
order an updated presentence investigation report, nor did it order any mental health or substance
abuse evaluation. T pg. 7, In. 23 - pg. 8, In. 1.
At the probation violation dispositional hearing, the court revoked probation in both cases
and imposed the original sentences. R 207-209, 436-438. The state argued that the sentence
should be imposed due to the alleged indecent exposure. It argued that:
2

[W]hile Disturbing the Peace isn't necessarily a crime of violence ... the
defendant exposed his genitals to multiple female victims on multiple occasions
in a public place at Easter Seals. It's important to note that he did that despite
being told not to do it. And of some concern to the state is that he was smiling
while he was doing it. He thinks it's funny. And the level of sexual aggression is
also consistent, I think, with his history of violence against woman. He has
multiple convictions for domestic battery.
T pg. 11, In. 3-13.
Mr. Laney's counsel disputed the allegations:

The new crimes started out as indecent exposure. It was reduced to Disturbing the
Peace. And in talking with Mr. Laney's counsel on that case, Mr. Laney denies
that certainly the most egregious conduct that was alleged in there but
acknowledges that even displaying public forum, as he did at Easter Seals, it was
not appropriate.
T pg. 12, In. 11-20.
Mr. Laney stated:
I know I made a mistake. I know I upset people showing my bruise, and I know it
was a bad decision I made on my part on my thinking, and I just really - I feel
terrible about it, and I didn't mean to upset people, but, I did, and I wanted to take,
you know, accountability for my actions for that, and so that is why I pled guilty,
and I just want to apologize to the court for letting you down and the court down
and disappointing myself as well.

T pg. 14, In. 25 - pg. 15, In. 8.
Even though there was no guilty plea or admission to the indecent exposure charge and
notwithstanding Mr. Laney's denial he engaged in such conduct, the court revoked probation
based upon its assumption that the allegations were true.
This wasn't just an issue of accidental exposure while you were show showing
someone a bruise. The group left. You followed the treatment provider. You
exposed your genitals. And if we say that that was an accident, okay, maybe, we
can look past that. You do it to a second provider in a different room. You do it
to a group of 18 people sitting in a group. They throw you out because that's not
appropriate, invite you to come back the next day, and you do the same thing the
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next day. It's hard for this court to believe that your genitals accidentally fell out
of your drawers on four separate occasions to four separate groups of people.
T pg. 15, In. 23 - pg. 16, ln. 10.
A timely Notice of Appeal was filed in both cases. R 212,441.
A timely I.C.R. 35 motion for reduction of sentence was also filed in both cases. R 210,
439. While Mr. Laney did not present any additional information to the court, he did argue that a
reduction in the sentence would serve the interests of justice because it would not "hinder the
treatment and supervision this Court feels is necessary for Mr. Laney." Augmented R _ . 1 The
court denied the motion, writing that:
But most concerning to the Court is that seeking rehabilitative care during
probation through a mental health provider, Defendant repeated[ly] exposed
himself to not only his provider, but to other employees and group members, on
separate occasions and including a group of approximately 18 people. This
behavior goes well beyond the Court's interest in the rehabilitation of the offender
to demand this court protect society ....
Whatever the reason behind Defendant's choices, his mental health providers,
their employees and other group members should not have to be subject to
Defendant's crimes. This behavior is truly a danger to the community. The Court
does not find that it is appropriate to reduce Defendant's sentence. The primary
consideration must be the good order and protection of society and the sentence
given in this case is reasonable and serves that primary purpose.
Augmented R _ _.

III. ISSUES ON APPEAL
A. Did the Court abuse its discretion when it revoked probation and imposed sentence?

B. Did the Court abuse its discretion in denying Mr. Laney's Rule 35 motion for
reduction of a sentence?

1

A motion to augment the record with the Rule 35 pleadings and order has been filed.
4

IV. ARGUMENT
A.

The Court Abused its Discretion in Imposing Sentence

The decision whether to revoke probation is left to the discretion of the trial court. State

v. Beckett, 122 Idaho 324, 325, 834 P.2d 326, 327 (Ct. App. 1992). After a probation violation
has been established, the court may order the suspended sentence into execution, may retain
jurisdiction or may reduce the sentence under I.C.R. 35(b). Id. In exercising its discretion, the
trial court must examine whether the probation is achieving the goal of rehabilitation and
consistent with the protection of society. Beckett, supra; State v. Upton, 127 Idaho 274, 275, 899
P .2d 984, 985 (Ct. App. 1995). In reviewing a probation revocation, this Court will focus its
inquiry on the conduct underlying the trial court's decision to revoke probation. State v. Morgan,
153 Idaho 618,621,288 P.3d 835, 838 (Ct. App. 2012).
The factual findings of a sentencing court will not be disturbed on appeal if they are
supported by substantial evidence. State v. Eddins, -Idaho-, -P.3d-, 2014 WL 503492*
5 (Ct. App. February 10, 2014); State v. Straub, 153 Idaho 882,885,292 P.3d 273,276 (2013).
"Substantial evidence is such evidence as a reasonable mind might accept to support a
conclusion." Eddins, supra. Here, there was not substantial evidence for the court to conclude
that Mr. Laney had committed acts constituting indecent exposure, in light of his failure to plead
guilty or admit he committed the crime of indecent exposure coupled with his denial that he
committed acts constituting the offense. The only thing before the court was the police report
attached to the Motion for Probation Violation. A reasonable mind would not accept the
unsworn double-hearsay allegations contained in that report as sufficient proof of the serious
allegations contained therein.
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Since the court revoked Mr. Laney's probation based upon the unsupported factual
finding that he committed multiple instances of indecent liberties, its decision was an abuse of
discretion. The order should be reversed and the matter remanded within instructions to reinstate
Mr. Laney's probation.
B.

The Court Abused its Discretion by Failing to Grant the Rule 35 Motion

A court's decision to grant or deny a Rule 35 motion will not be disturbed in the absence
of an abuse of discretion. State v. Hanson, 150 Idaho 729,734,249 P.3d 1184, 1189 (Ct. App.
2011 ). The appellant has the burden of establishing that abuse of discretion. Id.
In this case, the court denied the Rule 35 motion based upon the same unsupported
finding of fact it relied upon in revoking probation. As explained above, the court's finding that
Mr. Laney engaged in multiple instances of indecent exposure is not supported by substantial
evidence. Thus, the court abused its discretion in denying the Rule 35 motion.
V. CONCLUSION
The district court erred in revoking probation and ordering the sentence into execution
because its factual finding that Mr. Laney had committed multiple acts of indecent exposure was
not supported by substantial evidence. It also erred by denying Mr. Laney's motion for reduction
of sentence. This Court should reverse the order revoking probation and remand with
instructions to reinstate probation. Alternatively, the Court should order the sentences reduced.
Respectfully submitted thi~f-ray of June, 2014.

LlRM~l~~~
Dennis Benjamin
Attorney for Joshua Laney
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